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174 CALIFORNIA LAW REVIEW 

Convenient as the use of inconsistent counts may be in some 
situations, it must be recognized that their use is not in accordance 
with the spirit of the reformed procedure. Moreover it would 
seem that their indiscriminate use might in many cases impose an 
unnecessary burden upon the defendant. This burden, however, 
becomes more apparent than real, if, as suggested by the principal 
case, he may at the conclusion of the plaintiff's case move for a 
nonsuit on any count not adequately supported by the evidence pre- 
sented. Given this right on the part of the defendant, there seems 
no forcible reason to deny the use of inconsistent counts in all situ- 
ations, especially since the defendant always has the privilege of 
pleading inconsistent defenses. 15 

M. W. 

Public Service Companies: Power of Commission to 
Compel Construction of Branch Lines. — Is a railroad com- 
pany's dedication of property to public use limited to the territory 
immediately traversed by its rails, or does it extend to outlying 
areas which cannot be directly served except by means of additional 
lines? And has power been conferred upon the Railroad Com- 
mission to compel the construction of additional lines and afford 
service in a new field under the California Public Utilities Act, 
which purports to give the Commission power to compel a public 
utility to make "additions, extensions, repairs, or improvements 
to, or changes in, the existing plant, equipment, apparatus, facilities 
or other physical property of any public utility .... to promote 
the security or convenience of its employees or the public?" 1 In 
Atchison, Topeka & Santa Fe Railway Company v. Railroad Com- 
mission of the State of California, 2 the Supreme Court of Cali- 
fornia holds that the obligations of a railroad company do not 
extend beyond the field of original dedication and that an order 
compelling the construction of an additional line constitutes a 
taking of property and is beyond the Commission's powers. The 
Commission's order in Cabrillo Club v. Atchison, Topeka & Santa 
Fe Railway Company 3 is annulled. 

The complainants before the Commission sought the restora- 
tion of a line of railroad from Oceanside to Temecula, a portion 
of which, approximately twelve miles in length extending from 
Fallbrook to Temecula, had been abandoned for more than twenty 
years. Such an abandonment with the consent of the state works 
a forfeiture of all rights and necessarily destroys correlative obli- 
gations. 4 Accordingly, upon the facts of the case, the issue is 

a, a l 5 ,^ 11 v ^J ro ? n (1863 >> 22 CaL 6n - Bant a v. Siller (1898), 121 Cal. 
414, 53 Pac. 935; Eppmger v. Kendrick (1896), 114 Cal. 620, 46 Pac. 613. 

Public Utilities Act, § 36, Cal. Stats. 1915, pp. 115, 134 

2 (Oct. 23, 1916), 52 Cal. Dec. 485, 160 Pac. 828. 

3 (1915), 8 Cal. Rr. Comm. 74. 
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clearly presented as to the power of the Commission to compel 
the construction of a new branch line. The Commission's assertion 
of this authority was rested upon the provisions of Section 36 
of the California Public Utilities Act. 

The validity of the power which the Commission sought to 
exercise turns upon the scope of the railroad company's dedication 
to public use. Within the field of dedication, the regulative 
authority has ample freedom of action. Improved train service 
may be required, 5 as may switching connections between railroads. 6 
A passenger station may be ordered built, 7 or even double tracks 
along a street already occupied by a single track may be required 
to be constructed. 8 Requirements of this character represent a 
legitimate exercise of the police power. Of a totally different 
character, however, is an order compelling extension and service 
in a field not embraced within the limits of original dedication. A 
railroad corporation does not, by virtue of its public undertaking, 
forfeit control over the limits of its enterprise ; it may still determine 
the essential scope of its operations. Although orders to extend their 
mains and lines have been given to water, gas, and telephone 
companies, such extensions have only been ordered within a certain 
district to which service was already tendered, such as a city, and 
no extension can be ordered to a new territory beyond that offered 
to be served. 9 

The error of the Commission consists in the assumption that 
the power to regulate within the field of the tender of service 
comprehends authority to compel extensions in a distinct field not 
covered by the original dedication to public use. A similar error 
on the part of the Commission was corrected by the Supreme 
Court in Del Mar Water Company v. Eshleman. 10 

J. L. K. 

Statutory Construction: Repeal by Implication. — The 
Code of Civil Procedure gives a right of action generally to the 
representatives of any person, not a minor, whose death has been 
caused by the wrongful act or neglect of another. 1 This section, 
however, can apply only where the decedent would himself have 
had a right of action for the injury, so that until 1907 an employer 



5 Mo. Pac. Rr. Co. v. Kansas (1910), 216 U. S. 262, 54 L. Ed. 472, 30 
Sup. Ct. Rep. 330. 

6 Wisconsin, Minn. & Pac. Rr. v. Jacobson (1900), 179 U. S. 287, 45 L. 
Ed. 194, 21 Sup. Ct. Rep. 115. 

'Minneapolis & St. Louis Rr. Co. v. Minn. (1904), 193 U. S. 53, 48 L. 
Ed. 614, 24 Sup. Ct. Rep. 396. 

8 Phoenix Ry. Co. v. Geary (1915), 239 U. S. 277, 36 Sup. Ct. Rep. 45. 

9 1 Wyman, Public Service Corporations, p. 672; Lukrawka v. Spring 
Valley Water Co. (1915), 169 Cal. 318, 146 Pac. 640; Crouch v. Arnett (1905), 

?L K , an Al?' 79 Pac ' lm '< Del Mar Water Co - v. Eshleman (1914), 167 Cal. 
666, 140 Pac. 591. 

10 Supra, n. 9. 

1 Cal. Code Civ. Proa, § 377. 



